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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional Responsibil-
ity CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn more about 
our courses and schedule a CLE for your law firm or industry event.

KCC Class Action Digest
July 2016

INSIDE THIS ISSUE

Class Action Services

Subscribe or request to opt-out of the KCC Class Action Digest by sending an email to: hschlager@kccllc.com.

This KCC Class Action Digest is provided by 
Patrick Ivie, Executive Vice President Class Action 
Services. 

To request a proposal, or schedule a CLE, contact 
Patrick at 310.776.7385 or pivie@kccllc.com.

@KCC_ClassAction

http://www.kccllc.com/class-action/insights/continuing-education
mailto:dralph%40kccllc.com?subject=KCC%20Digest%20-%20Unsubscribe
mailto:hschlager%40kccllc.com?subject=KCC%20Digest%20-%20Unsubscribe


KCC Class Action Digest
             

ANTITRUST

Fond Du Lac Bumper Exchange, Inc. v. Jui Li Enterprise Company, Ltd., Nos. 09-cv-0852, 13-cv-0946, 13-cv-
0987, 13-cv-1061, 2016 WL 3579953 (E.D. Wis. June 24, 2016) (Adelman, J.)
Plaintiffs brought a Sherman Act antitrust action against Defendant auto parts manufacturers, alleging price 
fixing claims related to sheet metal products, and sought certification of two classes, a direct purchaser plaintiff 
(“DPP”) class, and an indirect purchaser plaintiff (“IPP”) class. The Court here dealt with the DPP class. 

After the DPP class had already reached a settlement with some of the Defendants, the Court granted class 
certification. 

In support of its decision, the Court first set aside Defendants’ evidentiary objections to documents alleged to 
be hearsay or otherwise inadmissible, noting that the Seventh Circuit does not require admissibility be  
established prior to class certification, as admissibility goes to the merits of the litigation. The Court further  
reasoned that the DPPs had not conducted discovery on those issues under the same rationale. Accordingly, 
the Court did not find it necessary to require proof of admissibility at this stage.

Turning then to class certification, the Court analyzed the DPP class under Rule 23, finding that 468 class 
members satisfied numerosity. For typicality and adequacy, the Court looked at Defendant’s arguments as to 
class members’ differing bargaining power, prior knowledge, side transactions with other vendors, and  
individual defenses, and ultimately found that none of these controverted its findings that the claims of the 
Plaintiffs and the class both arise from Defendant’s alleged conspiracy, and therefore share the same theory. 

In terms of commonality and predominance, the Court found that the question of whether Defendants  
conspired to restrain trade was a common one, but for predominance purposes it also reviewed whether 
common evidence could prove that Defendant’s actions created an antitrust impact and damages. Here, the 
Court found that (1) the DPPs’ evidence suggested that common impact could be proven at trial; (2) the DPPs’ 
expert’s market characteristics analysis, while not itself dispositive, supported the broader analysis; (3) the 
expert’s pricing structure analysis was sound and likely to provide evidence of antitrust impact; (4) the expert’s 
regression analysis served as a commonly accepted methodology, and the expert’s report was sufficient as a 
model to show impact and damages could be proven on a class-wide basis; and (5) since liability, impact, and 
damages could all be proven on a class-wide basis, common questions were likely to predominate. 

CONSUMER 

Impact of FTC Enforcement Actions

Geier v. M-Qube, Inc., No. 13-cv-354, 2016 WL 3458345 (W.D. Wash. June 24, 2016) (Zilly, J.)
Plaintiff brought suit against cell phone content providers alleging fraud by virtue of overbilling for unused  
programs purchased while using a deceptive process. After Plaintiff’s initial motion for class certification was 
denied without prejudice under the deception prong of the Washington Consumer Protection Act (“CPA”),  
Plaintiff brought a renewed motion under the unfair practices prong of the CPA.

The Court denied the motion with prejudice, reasoning that ascertainability had not been satisfied in that  
Defendant had argued that there were insufficient records to identify class members (who were defined as  
subscribers who never accessed the programs at issue), represented that such records in fact did not exist, 
and Plaintiff had not satisfied the court that such records did exist.

The Court then analyzed predominance, noting that Plaintiffs had relied on three FTC enforcement actions to 
support their claims. While the Court found those actions applicable to the claims pertaining to the case at bar, 
the Court noted that those actions did not include a Rule 23 analysis, and Plaintiffs had not yet demonstrated 
how class members’ claims could be proven with common facts. Reviewing the unfair practices test cited in 
those cases, the Court questioned whether such would require individualized showings to predominate, and 
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determined that although the test is an objective reasonable person standard as to how a consumer might 
react, it would still be necessary to perform an individualized analysis as to how each class member interacted 
with each program. Thus, predominance was not satisfied.

The Court found similarly with respect to superiority, reasoning that a class action was not a superior method of 
dispute resolution because the cell carriers had settled with federal agencies to provide notice and relief to the 
class already, and Plaintiff had not shown that the class members had not taken advantage of that fund. The 
Court found it was not superior to replicate a damage award already ordered in another case.

GOVERNMENT

Construction Project

Crutchfield v. Sewerage & Water Board of New Orleans, No. 15-30709, 2016 WL 3769303 (5th Cir. July 13, 
2016) (Costa, J.)
Plaintiff property owners brought a state court putative class action against Defendant city board and its  
contractors and insurers, alleging property damage and emotional distress caused by canal construction. 
Defendants removed to federal court, and the United States District Court for the Eastern District of Louisiana 
denied a motion to certify based on a lack of commonality, predominance, and superiority. Plaintiffs sought  
appeal under Rule 23(f).

The Fifth Circuit affirmed the district court’s decision, holding that the district court had jurisdiction under the 
federal officer removal statute, and that individual questions of causation and damages would predominate and 
preclude certification.

In support of its decision, the Court focused on predominance, reasoning that individualized questions and  
evidence concerning the age, size, location, and damage of more than 1,000 properties would predominate 
over any common issues. The Court further reasoned that individualized evidence would have to be  
submitted to show the unique nature of specific damages to each property’s soil and structures. While Plaintiffs 
had argued that the state case Lombard v. Sewerage & Water Board of New Orleans held that damages could 
be proved in common, the Court noted that Lombard was not a class action, but instead a case involving a 
stipulation among joined parties.

Similarly, on questions of damages, the Court found no abuse of discretion, as Plaintiffs had not provided a 
damages model showing that damages could be proven on a class-wide basis.

Medical Benefits

B.E. v. Teeter, No. 16-cv-0227, 2016 WL 3939674 (W.D. Wash. July 21, 2016) (Coughenour, J.)
Plaintiff Medicaid enrollees brought suit under 42 USC §1983 against a state health agency officer, alleging 
violations of the Social Security Act on grounds that they were wrongly not covered for certain required  
medications. A motion for preliminary injunction was granted, and Plaintiffs sought class certification.

The Court granted the motion, reasoning in support of its decision first that numerosity was satisfied on 
grounds that there were anywhere from 75,000 to 100,000 potential class members. In terms of commonality, 
the Court found the question of whether the treatment policy violated the act in question was sufficient, while 
for typicality, the Court found Plaintiffs met the class definition, and no conflict existed preventing their  
representation of the class, so as to be sufficient for typicality. For adequacy, the Court found no conflicts of 
interest, and that counsel was well experienced, and satisfied the adequacy requirement.

Looking next at Rule 23(b)(2) on the issue of whether the injunction could be applied to either the whole class 
or to no one, the Court found it had already ruled on that issue in the affirmative, and therefore Rule 23(b)(2)’s 
standard was met. The Court also reviewed its previous request for additional briefing as to whether the  
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preliminary injunction would impact the request for certification and found that certification would protect due 
process by providing wider notice and better enforcement of the injunction’s terms.

PRODUCT LABELING

Food

Kumar v. Salov North America Corp., No. 14-cv-2411, 2016 WL 3844334 (N.D. Cal. July 15, 2016) (Rogers, J.)
Plaintiff brought suit against olive oil seller Defendant, alleging mislabeling as to country of origin, and sought 
class certification.
 
The Court granted the motion, reasoning in support of its decision first that numerosity was satisfied on 
grounds that no party had disputed that there were thousands of class members. In terms of adequacy, while 
Defendant argued that because Plaintiff had implied in her deposition that she had not been misled by the la-
bel, she could not therefore represent those who had, the Court deemed this a merits question, rather than one 
of adequacy. The Court also rejected Defendant’s objection that Plaintiff was a friend of class counsel, reason-
ing that the attorney in question was one of several attorneys of the two firms litigating the case, and therefore 
there was no conflict. The Court also reviewed whether Plaintiff’s credibility issues and former  
convictions render her inadequate, and found no basis for these issues to be relevant to adequacy. In terms of 
typicality, while Defendant argued that Plaintiff must have seen the correct labeling on the back of the bottle, 
and therefore could not represent a class who were misled, the Court found Plaintiff had testified the opposite, 
thus satisfying typicality.

Turning then to commonality, the Court found the central common question to be whether the identical labels 
were likely to deceive reasonable consumers (misrepresentative to the public as a whole), and that additional 
common questions existed as to whether the label violated FDA standards, which could serve as a predicate 
for the class claims.

The Court then considered the question of ascertainability, finding that although proof of purchase was  
necessary to show class membership and thus the class could be ascertained from that, the closing date for 
the class period and the varieties of oil products at issue needed clarification. Finding evidence from the  
depositions estimating an end date, as well as information implying the exclusion of organic oil products from 
the class, the Court modified the class definition to include those factors, and found the class ascertainable.

In terms of predominance, the Court reviewed separately certain factors that could lead to predominance of 
individualized issues. Looking at the materiality of the statements in question, the Court found precedent that 
product origin misrepresentation need not be proven individually where the market is specific to that origin, as 
well as in cases including allegations of a violation of the related FDA laws, which would make the question 
common to the class. Turning then to the question of reliance on the statements, the Court reviewed whether 
individual inquiry was needed as to whether each class member saw the label, and found that Defendant’s 
arguments there went to the merits of the claim, and that whether a reasonable consumer would have seen the 
label was a common question. Looking next at whether class members understood the allegedly ambiguous 
label, the Court found the label to be unambiguous for the purposes of certification. For damages, the Court 
reviewed whether damages could be determined on a class-wide basis, and the Court found that Plaintiff’s 
diminution in value theory was a sufficient model for certification purposes.

SETTLEMENT ISSUES

Cromeans v. Morgan Keegan & Co., No. 12-cv-04269, 2016 WL 3920455 (W.D. Mo. July 18, 2016)  
(Laughrey, J.)
Plaintiffs reached a class action settlement with Defendants in a securities case, and the settlement  
administrator was prepared to disburse $4.4 million to class members who submitted valid claims. A  
post-settlement dispute arose wherein Defendants allegedly owed an additional $411,618 to the class, which 
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With experience administering over 6,000 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

the Court denied. Plaintiffs appealed to the Eighth Circuit, and Defendants then claimed the pending appeal 
stays further administration procedures by the terms of the settlement agreement. Plaintiffs moved to compel 
the administrator to pay the class members.

The Court granted the motion, reasoning in support of its decision that it expressly retained continuing  
jurisdiction over the settlement, including on post-judgment matters. The Court further stated that the pending 
appeal did not divest it of its subject matter jurisdiction on issues that have not been superseded or stayed, 
such as the issue of the original judgment amount.

Looking next to the agreement terms, the Court determined the appeal did not stay administration as to the 
payment of $4.4 million to class members. The Court found the parties had expressly planned for the event of 
an appeal on the terms of the settlement, and agreed that an appeal “from the Court’s judgment” would stay 
the administration thereof; since the appeal was not “from the Court’s judgment” but on a separate matter, the 
Court held the stay was not triggered.
 
TELEPHONE CONSUMER PROTECTION ACT

Rule 68 Offer

Mey v. North American Bancard, LLC, No. 14-2574, 2016 WL 3613395 (6th Cir. July 6, 2016) (Boggs, J.)
Plaintiff brought a class action under the Telephone Consumer Protection Act (“TCPA”) against a credit card  
processing company, on grounds that Defendant used an auto-dialer to make marketing calls. After the United 
States District Court for the Eastern District of Michigan denied without prejudice Plaintiff’s early motion for 
class certification, filed contemporaneously with the complaint, Defendant then made an offer of judgment, 
which was rejected. Defendant then moved the court to enter judgment on the grounds of mootness due to a 
Rule 68 offer having been made. The trial court granted the motion and dismissed the class claims, prompting 
an appeal.

The Sixth Circuit reversed the district court’s order to enter judgment and dismiss the claims, and remanded. In 
support of its decision, the Court acknowledged that while the case was pending, the United States Supreme 
Court issued its ruling in Campbell-Ewald Co. v. Gomez, another TCPA case which held that a Rule 68 offer 
of judgment does not moot the plaintiff’s claim, as an unaccepted settlement offer is but a “legal nullity.” The 
Court noted Campbell-Ewald was inconsistent with prior Sixth Circuit precedent, but also found that the trial 
court was in error to enter judgment, as a rejected offer left the Plaintiff with nothing, as opposed to her “entire 
demand” having been paid.

The Court also reviewed whether Defendants mailing a cashier’s check to Plaintiff’s attorney constituted “ten-
der” of the funds so as to moot the claims, a scenario which Campbell-Ewald explicitly declined to address. 
The Court found that Defendant had simply not shown in the lower court how a check for $4,500 provided full 
relief for all damages claimed, or for the specific injunctive relief sought by Plaintiff. 
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